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Mary E. .Jackson, 
Appellant, 
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Frank T. Fuller, et al., 
Appellees. 
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BRIEF ON BEHALF OF APPELLEES, j 

i 
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STATEMENT OF THE CASE. 

The appellant, the plaintiff below, Mary E. jjack- 
son, according to her averments in the bill of I com¬ 
plaint purchased the premises 1701 V Street, N. W., 
in the District of Columbia, on to wit: the 19th day 
of November A. D. 1923, subject to the existing first 
trust in the sum of $3,000.00 and a second deed of j trust 
in the sum of $933.00 and gave as part purchase njioney 
her third trust in the sum of $1,743.19. The appellant 
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averred that she paid the semi-annual installments of 
interest on the first trust, as they became due, but that 
about January 11th, 1932, it became apparent that she 
could not keep said installments up or pay the same, 
nor could she pay the taxes on the said property that 
were then due or that would thereafter be due, the said 
interest of the first trust then being in default accord¬ 
ing to the tailor of the note (paragraph 10, page 4 of 
bill of complaint). The bill further states that on said 
last mentioned date, to wit: January 11th, 1932, on 
account of said defaults the appellant had an oral 
agreement with the then holder of the note, the appel¬ 
lee Timber lake, to the effect that if the appellant would 
make smaller payments ivlien convenient on the semi¬ 
annual interest and taxes that he would not foreclose 
under the tqrms of the trust. The first deed of trust 
was dated June 20th, 1921, to the appellee W. Wallace 
Chiswell, trustee and Harry A. Kite, trustee (now de¬ 
ceased) and matured three years after the date there¬ 
of, with interest at rate of 7 per cent per annum, until 
paid, payable semi-annually. Interest thereon to bear 
interest after maturity, if not then paid at the same 
rate. Said first trust note of $3,000.00 became due and 
payable in full June 20th, 1924, and was renewed 
thereafter to mature June 20th, 1933, upon the same 
terms and conditions and all of the terms and provi¬ 
sions of the deed of trust remaining in full force and 
effect and continuing to secure the payment of said 
note. The deed of trust provided that upon default in 
the interest or principal at the direction of the party 
secured thereby the property could be offered for sale 
at public auction. In 1932 the sum of $210.00 was due 
on said note! as interest but the appellant only paid 
$175.00, in year 1933 a similar sum of $210.00 was due 


on the interest but the appellant only paid $82.^50 and 
in 1934 a like amount of interest was due an$ only 
$75.00 was paid thereon, during these last twoj years 
no taxes whatever were paid, although prior to that 
time the taxes were considerable in arrears of a ^um of 
more than $1,200.00 as admitted by said bill.! (see 
page 4 of bill of complaint) The appellant admitted 
in the bill that the interest was in default even before 
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January 11th, 1932, the time of the alleged oral agree¬ 
ment to pay smaller payments when convenient, The 
bill avers that in November, 1934, the appellee Fuller 
advised the appellant that he obtained the first trust 
note from Timberlake the payee thereof, and tha| since 
the interest and taxes were “way back” he planned to 
foreclose the property under the terms of the deed of 
trust. The appellant not paying said arrears ajid de¬ 
faulted interest and taxes the property was advertised 
for sale at public auction on to wit: December 5th, 
1934, in Washington Herald Newspaper advertising 
the same for December 17th, 1934, at 3:00 o’clock jP. M. 
in front of the premises. The bill avers that tile ap¬ 
pellee Fuller, in his purchase of the said first j trust 
note, had either actual or constructive notice of the 
aforesaid alleged oral agreement between the appellant 
and Timberlake to allow smaller payments wheik con¬ 
venient to be made on said interest of said note afid on 
taxes; that the appellee Fuller purchased said! note 
from the payee Timberlake for a sum less than th|> face 
thereof and which price was inadequate for his| pur¬ 
chase of said note; that the said sale of the note;from 
Timberlake, the holder thereof to Fuller was solely to 
deprive the appellant of her rights in the property. On 
said sale date, to wit, December 17th, 1934, the Appel¬ 
lant filed her bill of complaint in the Supreme (Dourt 
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of the District of Columbia, in the case now being ap¬ 
pealed from, but through inadvertence or mistake of 
her counsel! the Rules of the Supreme Court of the 
District of Columbia were not complied with in order 
to obtain a restraining order preventing the said sale, 
and the sale not being stopped the property was bid 
in by Arline Richardson, one of the appellees herein. 
The appellant in her bill prayed that said auction sale 
be set aside and the appellant be decreed to be the 
owner of the said property and she be put in possession 
thereof; that the appellant be permitted to pay on the 
former first trust in small payments when she finds it 
convenient and that the appellees be restrained from 
selling said property until the matter could be decided. 

In the action below, the appellant’s bill of complaint 
was dismissed on the appellees’ motion and from such 
order the appellant now appeals to this Court. 

QUESTIONS BEFORE THE COURT. 

The questions of law presented to this Honorable 
Court may be summarized as follows: 

1. Whether the appellant can maintain her action be¬ 
low, without first tendering payment in full of the prin¬ 
cipal and all overdue interest on said note, to date of 
the sale. 

2. Whether the alleged oral agreement to allow the 
appellant to pay the interest on said note and pay 
taxes on the property that become due in smaller pay¬ 
ments when convenient is vague, indefinite and with¬ 
out consideration. 

3. Whether the oral agreement as alleged violates 
the parol evidence rule and varies the terms of a writ¬ 
ten instrument. 
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4. Whether inadequacy of price at sale is sufficient 

to set aside the sale. i 

5. Whether the holder of the first trust notejmight 
sell said note to the appellee Fuller for less tl^an its 
face amount. 

(i. Whether the provision in the note and deed of 
trust providing that interest on said note shall bear 
interest after maturity if not paid when due causes 
the note to be infected with usury. 

I 

ARGUMENT. 

The bill of complaint of the appellant admits the in¬ 
terest of the first trust note of $3,000.00 became in ar¬ 
rears January 11th, 1932, and since that time the in- 
terest due is getting further in arrears (Par. 10 pages 
3 and 4 of bill of complaint) and she further Admits 
that the taxes on the said property are over $l,j200.00 
in arrears. The bill of complaint further admitted that 
the entire principal sum was overdue. This Couft has 
definitely stated that in order for the appellant to 
maintain any suit to redeem her property she mu^t ten¬ 
der the entire principal sum with all interest duel The 
proposition was held in Annapolis Co. v. Wardman, 59 
Appe.nls I). 0. 321, wherein the plaintiff sought to set 
aside a sale under a deed of trust the Court said that 
before the plaintiff mav set aside a sale under a d^ed of 
trust and receive the property back there mustj be a 

tender of the sums due under the deed of trust and 

| 

note. This principle is based upon the equitable ffiaxim 
“He who seeks equity must do equity”. So, as h con¬ 
dition precedent to the maintenance of the plaiiltiff’s 
bill to recover back the property and set aside h sale 
under a deed of trust the principal sum and interest 
must be tendered to the holder of the note. It vdll be 
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observed that in the appellant's bill she utterly fails in 
this respect. There is nowhere in the bill a tender to 
comply with the principle announced in Annapolis Co. 
v. Wardman y supra. 

2. The entire basis for relief upon which the appel¬ 
lant relies is that when it became apparent in Janu¬ 
ary, 1932, that the appellant could not pay the semi¬ 
annual installments of interest on said note or the 
taxes due on the said property, she then being ad¬ 
mit tedlv bv her own statement in default in the terms 
of the deed of trust, that an oral agreement was made 
with the appellee Timberlake to the effect that if she 
would make smaller payments on the interest and taxes 
when convenient that he would not foreclose. This 
statement is completelv without anv definiteness or 
certainty for it could be easily said that if the appel¬ 
lant never found it convenient to pay that no payments 
would be due or could be collectible. It would be ab¬ 
surd to sav that bv such an agreement would forever 
bar the holder of the note from attempting to collect 
said note. It will be seen from a reading of the bill of 
complaint that the interest was becoming further and 
further in arrears because of the appellant’s inability 
or refusal to make the payments due thereon. Such 
an arrangement might go on indefinitely. It would be 
solely within the appellant's power, according to her 
theorv, to sav when the note might mature or when, 
under these circumstances she would permit the holder 
of the note to foreclose. This contention is absolutely 
without any merit. In Tsesmelis v. State Bank , 53 
S. W. (2nd) 461 (Texas), decided October 26th, 1932, 
85 A. L. R. 319, that an agreement for an extension of 
time for the payment of a note must be for a definite 
time. All the elements of a contract must exist, it must 
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be for a definite time, based upon a sufficient considera¬ 
tion and bind the parties during the extension. The 
books are full of decisions to the effect that extensions 
are governed by ordinary principles of contract Regard¬ 
ing certainty and definiteness and where no tpne is 
mentioned or any certainty made such extensioij is in¬ 
effectual and not binding. 

Colver v. Glover, 143 Ark. 498. | 

Kissel Motor Co. v. Docaum, 198 Ill. 498. j 
Beck v. O'Dell, 193 Ind. 398. 

Goodman v. Coal Co., 185 la. 253. 

State Bank v. Hunter, 170 Minn. 128. 

Charles Bank v. Farmers Mutual Exchange , 120 Va. 
221, holds that any extension must be for a definite 
period however short. Again, the agreement alleged 
to pay smaller payments when convenient fails fRr the 
want of a consideration because the appellant is Idoing 
nothing more than what she is already required to do. 
There is no benefit derived from this agreement by the 
holder of the note; the appellant parts with nothing 
nor passes any consideration by this alleged Agree¬ 
ment since she is not promising or agreeing toj any¬ 
thing except as to what she is already bound to do. 
It has been held in Nalitzky v. Williams, 237 Fed. 802, 
that an agreement to pay part of a note or interest due 
thereon after it becomes due is not a sufficient consid¬ 
eration to support an extension of time since such pay¬ 
ment merely is a part performance of a duty already 
existing. 


See also, 

Davis v. Stout, 126 Ind. 12. 

Ives v. Bosley, 35 Md. 565. 

Par melee v. Thompson, 45 N. Y. 58. 
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In the manner the appellant paid her interest the 
longer the note might run the more she would owe 
thereon, without considering the mounting unpaid 
taxes. The language used by the appellant to denote 
the alleged agreement cannot be more truly stated with 
indefiniteness and uncertainty. 

3. The alleged oral agreement violated the parol evi¬ 
dence rule in that the written terms of the note are 
contradicted, and the negotiability of the note would be 
destroyed. This Court held in Ryan v. Security Sav¬ 
ings and Commercial Bank , 50 Appeals D. 0., 292, with 
respect to changing the terms of a note by parol: 

“that with respect to the claim that the defendant 
was not be held liable for the note for the reason 
given, it must be set aside as devoid of merit. It 
contradicts the terms of the note and therefore 
is not admissable. Citing Specht v. Howard, 10 
Wall. 564: Brown v. Spoffard, 95 U. S. 474 and 
Martin v. Cole, 104 U. S. 30 

In this case to allow the appellant orally to say that 
the agreement to pay smaller payments when conve¬ 
nient may violate an unqualified promise to pay inter¬ 
est semi-annually at rate of seven (7 %) per cent per 
annum is too evident, because the written term to pay 
l°/c interest in the note and the alleged oral agreement 
to pay when convenient are directly opposed to each 
other and contradict each other. To allow an oral 
statement to overcome the written term of a note would 
open the door to great confusion in the Law of Negotia¬ 
ble Instruments. 

In Dick v. Marx, 55 Appeals D. C. 267, a similar case, 
this Court held as follows: 

“The affidavit of defense alleges that when the 
note was executed bv the defendants, thev were as- 
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sured by the plaintiff that the extension (of the 
note) would be granted them if they were junable 
to pay the note at maturity, but that since the 
plaintiff refused. | 

So far as appears, this alleged promisb was 
without consideration and moreover, the no|te con¬ 
tains a provision in relation to the extension to 
wit: in case one-half of the note is paid at maturity 
an extension of six months should be allowed for 
the balance. The terms of the written note cannot 
be varied by parol. In as much as the defendants 
admit the execution of the note and the delivery 
and did not effectuallv denv a consideration! for it, 
nor state anv other valid defense the lower [Court 

m/ 

was right in entering a judgment against the de¬ 
fendants.” 

1 

4. Allegations are made that in the appellant’4 opin¬ 
ion that the property was worth $6,000.00 and that at 
the sale the property was bid in for about the amount 
due on the note plus interest and taxes surely brings 
the auction sale price near to the price quoted by the 
appellant. It has been definitely held here that insuffi¬ 
ciency of the sale price at the public auction will not 
be cause of setting aside a sale under a deed of trqst un¬ 
less such price will shock the conscience of the (?ourt. 
Surely it cannot be said that where there i$ over 
$1,200.00 due on taxes, $3,000.00 due on the principal 
of the note and all over due interest that such pfice is 
inadequate for the price of a property averred | to be 
worth $6,000.00. This Court has adopted this princi¬ 
ple in the following: 


Starkwether v. James, 27 Appeal D. C. 34©. 
Hunt v. Whitehead, 16 Appeal D. C. 530, £8 W. 

L. R. 630. 


Ins. Co. v. Barker, 17 Appeal D. C. 205, £8 W. 
L. R. 299. 


| 
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And it has been held that lack of interest in the auc¬ 
tion sale is one of the risks the mortgagor must be pre¬ 
sumed to take into consideration when he executes a 
deed of trust. 

Insurance Co. v. Barker, supra. 

Nor will the hardship of the times, the scarcity of 
money and unprosperous time for selling be reason 
for setting aside a sale under a deed of trust. 

Anderson v. White, 2 Appeal D. C. 488. 

5. Much is made in the bill of complaint that the ap¬ 
pellee Fuller purchased the said note at a large dis¬ 
count and as such the same was an attempt to defeat 
the appellant’s right in the property. Between the ap¬ 
pellees Timberlake and Fuller, the holder of the note 
Timberlake, if he elected, might have donated the note 
to Fuller without charge and such event would be of 
no concern of the appellant. It is alleged that 
$1,000.00 was paid therefor. There is no doubt that 
whatever rights the appellee Timberlake had in said 
note was transferred to Fuller, and under all of the 
principles above announced Timberlake having a per¬ 
fect right to sell under the deed of trust such right was 
given Fuller upon his receiving said note. To say to 
the contrary would in effect cancel the said note. The 
matter so complained of is of no consequence to the 
appellant. 

6. The deed of trust and note provided that in event 
the interest was not paid when due that after such 
maturity such overdue interest would bear interest at 
the rate provided in the deed of trust. It is claimed 
that this is usurious. There is no requirement on part 
of the appellant to pay a rate of interest greater than 
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7 per cent per annum. That is the amount of interest 
provided for in the note and deed of trust and ijo more. 
When the interest becomes due and is not pjaid the 
same becomes a debt due from the appellant) to the 
holder of the note and on account of which th^ appel¬ 
lant has contracted to pay interest thereon. If j the ap¬ 
pellant had paid her interest regularly when diie there 
would be no necessity of paying interest on interest. 
Therefore the payment of this item depends ujDon the 
contingency that the appellant default in the payment 
of the interest when due. 

It is held in Whelpley v. Ross, 25 Appeal D. C. 293, 
that a promise to pay a sum over the legal rate de¬ 
pending upon a contingency such charge is not usuri¬ 
ous. Secondly, it has been held that until the! entire 
interest has been collected there can be no cl^im for 
usury. Brown v. Slocum , 30 Appeals D. C. 576. 

By way of conclusion, in view of the many grounds 
and respects in which the bill of complaint was found 
defective the order dismissing the bill was proper and 
the lower court did not commit an error. Itjis re¬ 
spectfully submitted that the order of the lower 1 . Court 
should not be disturbed and the lower Court affirmed. 

j 

Herman Miller, ! 

Attorney for Appellees. 


